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Shared Parenting Impeded by False Allegations 

Executive Summary 

 

Where there is no evidence of abuse, neglect, or abandonment, it is essential that shared parenting of 

separated parents of a child be implemented in Canada.  Such a policy, unfortunately, has not yet 

been adopted into law in Canada. 

 

Currently, the Divorce Act and provincial family law legislation, however, does permit shared 

parenting at a judge’s discretion in access and custody orders, if it is in the best interests of the child. 

 

Unfortunately, current legislation does also provide a parent access to a tool to prevent shared 

parenting by permitting that parent to accuse the other parent of abuse or domestic violence.  Even if 

this accusation is not true, a parent can immediately be removed from the matrimonial home and 

denied access to his children. 

 

Because of the backlogged family and criminal courts in Canada, it can take over one year before the 

accusation of abuse or domestic violence can be dealt with.  This delay encourages conflict, and can 

create a permanent breakdown in the child-parent relationship and can create irresolvable problems in 

providing a shared parenting plan. 

 

It is crucial that in order to facilitate shared parenting, accusations of abuse and domestic violence be 

quickly dealt with.  Bail conditions and restraining orders should not restrict parental contact with the 

child, unless there is substantial evidence of actual abuse.  

 

The practices and procedures currently in place in regard to domestic violence must be changed to 

facilitate shared parenting.  
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Shared parenting means that in situations where there is no issues concerning abuse, neglect 

or abandonment, government policy and laws should be structured to maximize the 

opportunity of both parents to contribute to the social, emotional, intellectual, physical, moral 

and spiritual development of their children. 

 

In effect, there should be a rebuttable presumption that can be overturned on evidence, that 

both parents have shared parenting rights with equal legal responsibility and the joint 

physical custody of their child.  This policy unfortunately, has not yet been adopted into law 

in Canada. 

 

There is, however, legislation already in place which provides an opportunity for judges to 

implement shared parenting in their decisions on custody and access.  

 

For example, the Divorce Act i provides legislative authority for joint custody in that it 

requires that maximum contact by each parent with the child, consistent with the child’s best 

interests.   

 

 S. 16(4) of the Divorce Act provides: 

   

The court may make an order under this section granting 

custody of,  
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or access to, any or all children of the marriage to any one or 

more persons. 

 

 

 S. 16(8) provides: 

 

 In making an order under this section, the court shall 

take into consideration only the best interests of the child 

of the marriage as determined by reference to the condition, 

means, needs and other circumstances of the child. 

  

S. 16(10) provides: 

  

 

In making an order under this section, the court 

shall give effect to the principle that a child of the marriage 

should have as much contact with each spouse as is 

consistent with the best interests of the child and, for 

that purpose, shall take into consideration the willingness 

of the person for whom custody is sought to facilitate 

such contact. 
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The criteria for custody and access according to similar provincial legislation such as the 

Ontario Children’s Law Reform Act ii permits shared parenting.  For example, the Ontario 

legislation states in section 20(1) (2) and (3) as follows: 

 

20(1) Except as otherwise provided in this Part, a child’s parents are 

equally entitled to custody of the child. 2016, c. 33, s.2(1); 

 

   (2) A person entitled to custody of a child has the rights and 

responsibilities of a parent in respect of the person of the child and must 

exercise those rights and responsibilities in the best interests of the child.  

R.S.O. 1990, c.C.12, s.20(2); 2016, c.23, s.2(2); 

 

  (3) Where more than one person is entitled to custody of a child any 

one of them may exercise the rights and accept the responsibilities of a 

parent on behalf of them in respect of the child.  R.S.O. 1990, c.C.12, 

s.20(3); 2016, c.23, s.2(2). 

 

The Ontario Family Law Act iii which has been the flagship for family law in Canada, since 

most family law legislation patterns itself after it, states in its Preamble: 

 

Whereas it is desirable to encourage and strengthen the role of the family; 

and whereas for that purpose it is necessary to recognize the equal position 

of spouses as individuals within marriage and to recognize marriage as a 

form of partnership; and whereas in support of such recognition it is 

necessary to provide in law for the orderly and equitable settlement of the 

affairs of the spouses upon the breakdown of the partnership, and to 

provide for other mutual obligations in family relationships, including the 

equitable sharing by parents of responsibility for their children.  

 

 

In 1998, the Parliamentary Report entitled “For the Sake of the Children” by the 

Parliamentary Special Joint Committee of the Senate and House of Commons on Child 

Custody and Access included, among its 48 recommendations, the provision that there be a 
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rebuttable presumption that the father and mother have shared parenting rights with equal 

legal responsibility and joint physical custody of the child.   

 

It is clear that shared parenting is recognized and approved for the purpose of improving the 

well-being of a child.   

 

It is puzzling, therefore, that shared parenting has not yet been directly adopted into law 

especially since studies indicate irrefutably that children need both mother and father to 

thrive and become well-adjusted adults.  That is, the lack of both parents’ constant presence 

and influence in a child’s life can cause them to fail to thrive on nearly every scale 

educationally, emotionally and socially.  In essence, a policy of shared parenting is necessary 

for the well-being of the children. 

 

Best Interests of a Child 

 

The “best interests of a child” is the basic consideration required for custody orders in 

Canada.  This expression was first defined in 1893 in Queen v. Gyngall in England’s Queen’s 

Bench and Court of Appeal, where Lord Esher stated at page 242-243: 

 

The dominant matter for the consideration of the Court is the 

welfare of the child.  But the welfare of a child is not to be 

measured by money only, nor by physical comfort only.  The 

word ‘welfare’ must be taken in its widest sense.  The moral and 

religious welfare of the child must be considered as well as its 

physical well-being.  Nor can the ties of affection be disregarded. 



 

7 
 

 

Shared Parenting Impeded by False Allegations 

 

Lord Justice Kay in that case then stated at page 252 

 

The superintending power in respect of infants … must be 

exercised as the Court may think for the best interests of the 

child. 

 

Section 24 of the Ontario Children’s Law Reform Act provides that an application for custody 

shall be determined on the basis of the “best interests of a child”.  Section 24 of the Ontario 

Children’s Law Reform Act states: 

 

24(1) The merits of an application under this Part in respect of custody 

of or access to a child shall be determined on the basis of the best interests 

of the child, in accordance with subsections (2), (3) and (4).  2006, c. 1, 

s.3(1). 

 

Section 24 goes on to state that the best interests of a child be determined 

as follows: 

 

    (2) the court shall consider all the child’s needs and circumstances, 

including, 

 

(a) The love, affection and emotional ties between the child and, 

 

(i) Each person, including a parent or grandparent, entitled 

to or claiming custody of or access to the child, 

 

(ii) Other members of the child’s family who reside with the 

child, and 

 

(iii) Persons involved in the child’s care and upbringing; 

 

(b) The child’s views and preferences, if they can reasonably be 

ascertained; 
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(c) The length of time the child has lived in a stable home 

environment; 

 

(d) The ability and willingness of each person applying for 

custody of the child to provide the child with guidance and 

education, the necessaries of life and any special needs of the 

child; 

 

(e) The plan proposed by each person applying for custody of or 

access to the child for the child’s care and upbringing; 

 

(f) The permanence and stability of the family unit with which it 

is proposed that the child will live; 

 

(g) The ability of each person applying for custody of or access 

to the child to act as a parent; and 

 

(h) Any familial relationship between the child and each person 

who is a party to the application. 

2006, c.1, s.3(1) 

 

 

No one can doubt that children benefit when both parents maintain and strengthen their 

relationship with their children.  According to research provided by Professor Edward Kruk 

M.S.W. Ph.D.iv (Edward.kruk@ubc.ca) of the University of British Columbia: 

 

Children fare best in post-separation relationships in which they 

maintain meaningful routine parental relationships with both of 

their parents beyond the constraints of a ‘visiting’ or ‘access’ 

relationship, in which they are shielded from destructive parental 

conflict, and in which they are protected, to the highest degree 

possible, from a marked decline in their standard of living.  

Contrary to current practice and dominant socio-legal discourse 

in Canada, when parents disagree over the living arrangements of 

their children after separation, new evidence suggests that [the] 

conditions [for children] are best achieved by means of a legal 

shared parental responsibility presumption, defined as 

children spending at least 40% of their time with each parent, 

rebuttable only when a child is in need of protection from a 

parent. 

mailto:Edward.kruk@ubc.ca
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As reasonable as the policy of shared parenting is, and as beneficial as it is for the child, there 

are parents who strongly oppose it and, regrettably take measures to prevent the other parent 

from having shared parenting rights over their child.  This makes the development of a 

parenting plan difficult, if not impossible.  This situation especially occurs when a parent 

alleges that the other parent has abused or committed acts of violence either against him/her 

or their child.  If such is the case, then the alleged abusive or violent parent can be denied 

custody and access to the child in accordance to section 24(4) of the Children’s Law Reform 

Act which provides as follows: 

 

 

Violence and abuse 

 

(4) In assessing a person’s ability to act as a parent, the 

court shall consider whether the person has at any time 

committed violence or abuse against, 

 

(a) His or her spouse; 

 

(b) A parent of the child to whom the application relates; 

 

(c) A member of the person’s household; or 

 

(d) Any child.  2006, c.1, s.3(1); 2016, c.23, s.7(2,3) 

 

 

 

In effect, accusing the other parent of abuse or domestic violence can be a quick means to 

thwart custody and access to the child of that relationship, and, of course, any agreement for 

a shared parenting plan. 
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The Children’s Law Reform Act provides in S. 28(1) that the court may grant custody of or 

access to the child to one or more persons.  However, the order may be subject to significant 

restrictions.  S. 28(1) of the Act provides as follows: 

 

28 (1)  The court to which an application is made under section 21, 

     (a) by order may grant the custody of or access to the child to one or more persons; 

     (b) by order may determine any aspect of the incidents of the right to custody or 
access; and 

     (c) may make such additional order as the court considers necessary and proper in 
the circumstances, including an order, 

         (i) limiting the duration, frequency, manner or location of contact or 
communication between any of the parties, or between a party and the 
child, 

        (ii) prohibiting a party or other person from engaging in specified conduct 
in the presence of the child or at any time when the person is responsible 
for the care of the child, 

        (iii) prohibiting a party from changing the child’s residence, school or day 
care facility without the consent of another party or an order of the court, 

                      (iv) prohibiting a party from removing the child from Ontario without the 
consent of another party or an order of the court, 

                      (v) requiring the delivery, to the court or to a person or body specified by 
the court, of the child’s passport, the child’s health card within the 
meaning of the Health Insurance Act or any other document relating to 
the child that the court may specify, 

                     (vi) requiring a party to give information or to consent to the release of 
information respecting the health, education and welfare of the child to 
another party or other person specified by the court, or 

      (vii) requiring a party to facilitate communication by the child with another 
party or other person specified by the court in a manner that is 
appropriate for the child.  R.S.O. 1990, c. C.12, s. 28; 2009, c. 11, s. 12. 

 

 

It is all too simple to successfully accuse the other partner of domestic violence in the family 

court because of the latter’s lax standards applied in assessing the accusation.  This is due to 

the fact that, it is important to move quickly to stop genuine abuse.  Therefore, the 
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complainant’s unsubstantiated complaint is all that is usually required to remove the other 

parent from the matrimonial home and from access and custody of the child. 

 

Further, S. 35(1) of the Children’s Law Reform Act provides authority for the court to make a 

restraining order against a parent if it is of the view that there is reasonable grounds to fear 

for the safety of the parent, or that of the child.  S. 35(1) provides as follows: 

 

35 (1)   On application, the court may make an interim or final restraining 
order 

against any person if the applicant has reasonable grounds to fear for 
his or  

her own safety or for the safety of any child in his or her lawful 
custody.   

2009, c. 11, s. 15. 

 

 Provisions of order 

 

(2)  A restraining order made under subsection (1) shall be in the form 
prescribed by the rules of court and may contain one or more of the 
following provisions, as the court considers appropriate: 

 

1. Restraining the respondent, in whole or in part, from 
directly or indirectly contacting 

or communicating with the applicant or any child in the 
applicant’s lawful custody. 

2. Restraining the respondent from coming within a specified 
distance of one or more locations. 

3. Specifying one or more exceptions to the provisions 
described in paragraphs 1 and 2. 

4. Any other provision that the court considers appropriate.  
2009, c. 11, s. 15. 

 

The request made by one of the parents for a restraining order against the other parent can 

occur even before the accused parent knows that a report has been filed.  Since family law 

does not require that “guilt” be proven beyond all reasonable doubt, as required in criminal 
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cases, the complaining parent alleging violence or abuse, can basically say anything about 

the other parent and the burden of proof is shifted.  That is, in the absence of witnesses, there 

isn’t much in place to prevent a parent from fabricating false allegations and an innocent 

parent doesn’t have much of a chance against such an allegation.  All that is necessary is that 

the complainant make his/her story sound reasonably believable and the other parent finds 

him/her labelled as an abuser.  In short, since the standard applied in family court is a simple 

preponderance of the evidence, this essentially means that a parent wishing sole custody of a 

child, can allege abuse or domestic violence as a weapon against the other parent to prevent 

shared parenting taking place. 

 

In the criminal courts, the police are required to lay charges when a complaint of abuse or 

domestic violence is made.   

 

This tool of accusing abuse or domestic violence can obviously throw a wrench into any 

friendly resolution of a custody and any hope of reaching a shared parenting plan.   

 

In addition, the adversarial court system frustrates the most reasonable negotiations, intents 

and offers from the other side and the creation of a parenting plan.  In short, a parent can 

frustrate a shared custody plan by making false allegations against the other parent which 

encourages conflict, and makes problems irresolvable for shared parenting of a child. 
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On the other hand, it is an acknowledged fact that domestic violence is a serious societal 

concern and must be expeditiously dealt with in order to prevent further harm and, perhaps, 

even death.  According to a recent scholarly article in the Hastings Law Journal, v it was 

found that in the US, individuals recently or currently involved in an abusive intimate 

relationship are much more likely to be victims of gun-related homicide, than is the rest of 

the population.  Other studies also indicate increased dangers are faced by victims of 

domestic violence at the time of separation.  

 

According to psychologist Peter Jaffe, vi Director of the Centre for Research on Violence 

Against women and Children at the University of Western Ontario and a member of the 

Ontario chief coroners’ Domestic Violence Death Review Committee, the risk factor for 

domestic homicides happening at the point of separation or shortly thereafter, can be over 

80%.  Actual or imminent separation is one of the most common risk factors present in cases 

of domestic homicide.  

 

Balanced against these concerns, however, must be a recognition that in the often emotional 

context of a family breakdown, allegations of violence made by one spouse against another 

can be exaggerated or even fabricated.   

 

According to Statistics Canada, Statistical Profile, vii 2014, on family violence in Canada, 

(the most recent available) which was released in January, 2016, it was stated as follows: 
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Results from the 2014 General Social Survey (GSS) show that 

rates of self-reported spousal violence across the Canadian 

provinces declined over the previous decade.  In 2014, there 

were about 19.2 million Canadians in the provinces who had a 

current or former spouse or common-law partner.  Among 

them, about 760,000 or 4% reported having been physically 

andéor sexually abused by their partner during the preceding 

five years.  This was significantly fewer than the proportion 

who had reported in 2004 (7%) and 2009 (6%) that they had 

been victimized by a spouse (Table 1.1). 

 

 

 

In order to facilitate a plan for shared parenting it is important that the following changes in 

the practice and procedures for custody matters be made.  

 

Facilitating Shared Parenting 

 

1. Since the police are required to lay charges in matters of family domestic violence on 

reasonable and probable grounds, this requires there be substantial evidence to do so.  

It is necessary, therefore, that the statement of one parent accusing the other parent of 

domestic violence or abuse should not be a sufficient reason to establish that abuse 

has occurred.  Such an allegation must be substantiated by credible evidence such as 

pictures, doctors’ notes, videos, as well as witness testimony, in order to provide 

balance to the matter.  At the present time police do not necessarily properly 

investigate the domestic abuse allegations.  Investigation by properly selected and 

trained individuals, however, can eliminate illegitimate claims that prevent shared 

parenting plans from being established. 
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2. Restraining Orders 

 

Restraining Orders also should not be made unless there is factual evidence of abuse, 

not mere allegations. 

 

3. Penalties should be imposed for individuals making false allegations. 

 

4. Depending on the jurisdiction, an individual accused of domestic violence will likely 

be held in police custody usually overnight for a bail hearing.  If the accused is 

released on bail, pending trial, the terms of the bail are usually made with strict 

conditions.  These conditions can severely restrict or even prohibit contact not only 

with the complainant, but also restrict access to the family home and access to the 

children.  Such restrictions can seriously detrimentally affect a life-long relationship 

of a parent with his/her children since the backlogged courts may not be able to deal 

with the issue for a year, or later.  It also prevents any meaningful assessment of 

whether regular contact is in the child’s best interest.  Any delay can cause permanent 

damage to the parent-child relationship.  Also, the accused should have the chance to 

defend himself, have his name cleared and reputation re-established without delay in 

order to protect that parent’s relationship to a child of the union. 

 

For these reasons, the bail conditions and restraining orders should allow an accused 

parent to have, at least, supervised access to the child.  This is important not only for 

the continuation of the child-parent relationship, but also to provide critical 
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information on the parent-child relationship as indicated by the child’s reaction to the 

parent, such as whether the child is comfortable and loving with the parent, or fearful 

of the accused parent. 

 

5. Family Court judges have no independent means of obtaining a copy of a bail or 

restraining order to ensure that the terms of a custody or access order does not 

conflict with their orders.   

 

This problem can be lessened by a court system pursuant to which documents are 

filed electronically and accessible to judges and others through a web-based system 

with sealed documents specially encrypted to limit access to judges only.   

 

Also, an integrated domestic violence court which was established in Toronto in 2011 

provides a more coherent and holistic approach to violence involved in both the 

criminal and family justice systems.  The goal of such integrated courts include not 

only increased consistency between family and criminal court orders, but also, of 

crucial importance, quicker resolutions of the judicial proceedings so that shared 

parenting agreements can be reached unimpeded by any false accusations. 

 

The Importance of a Shared Parenting Plan 
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It is essential that shared parenting be enacted in all jurisdictions in Canada.  Children of 

separating parents carry the sorrow of their parents’ separation with them to their graves.  

They cope, yet suffer, and pay a terrible price for the loss of a parent’s involvement in their 

lives.  Shared parenting reduces this suffering and must be implemented in custody decisions, 

except in those circumstances where a parent has been determined, by credible evidence, to 

be an unsatisfactory parent.   

 

New practices and procedures must be initiated to quickly determine whether the accusation 

of abuse or violence is truthful or fraudulent. 

 

A shared parenting plan should be the goal of all custody and access decisions.  

Impediments such as false accusations must be eliminated. 
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