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A SUBMISSION TO THE

CANADIAN HUMAN RIGHTS AcT REVIEW PANEL

Our organization, REAL Women of Canada, which includes in its articles of incorporation the
promotion of the equality, advancement and well-being of women, has been monitoring the

Human Rights Commissions, both federally and provincially for over a decade.

We would like to state at the outset of our presentation, that during these years of reviewing of

Human Rights decisions, our concerns have escalated in regard to the Commission and its

Tribunals.

Equality for All

Itis realized that the unifying feature of all human rights legislation in Canada is the concept of
equality for all. Few, if any, Canadians oppose equality. Because of this, Human Rights
Commissions seem to expect and, in large measure, have received immunity from public
scrutiny and criticism. We believe, however, that Human Rights Commissions, especially as
they are quasi-legal tribunals directly related to our basic human freedoms, should not be

immune from such public scrutiny regarding their decisions and procedures.

Therefore, we would like to address our concerns relating to both substantive and procedural

aspects of the Human Rights Act which we believe are deeply flawed.

REAL Women of Canada



SUBMISSION TO THE CANADIAN HUMAN RIGHTS ACT REVIEW PANEL 2

Human Rights Procedures

The scheme, as set out in the federal Human Rights Act, is a unique attempt to protect human
rights. It has its foundation in the 1948 Universal Declaration of Human Rights, accepted world-

wide, as the international standard for human rights.

Article 2 of the Universal Declaration of Human Rights provides as follows:

Everyone is entitled to all the rights and freedoms set forth in this Declaration,
without distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status

Article 7
All are equal before the law and are entitled without any discrimination to equal
protection of the law. All are entitled to equal protection against any
discrimination in violation of this Declaration and against any incitement to such
discrimination.

Article 8

Everyone has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by the constitution
or by law.

In little more than two decades following the UN Declaration on Human Rights, Canada

acquired 10 provincial Human Rights Codes, a comprehensive federal Human Rights Act, a

Canadian Bill of Rights (1960) and an entrenched Charter of Rights.

The process, developed to protect human rights under both the federal and provincial

legislation, was based on the belief that the courts were too complex, slow and unresponsive,
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as well as too expensive to provide adequate protection re human rights violations. Hence, the
establishment of a human rights agency, with its Tribunals, to determine human rights

violations.

Unfortunately, this scheme, although well intentioned, has not achieved its admirable goals.

Regrettably, the Commission, under the Human Rights Act, instead of being a neutral and
impartial agency to protect human rights, has become a partisan and zealous enforcer of a
political agenda. Further, in carrying out its work, the Commission has overlooked the basic
tenet of any justice system — namely, impartial “justice” for all the parties involved in the
proceedings. That s, people should be dealt with fairly, and this is particularly so when they

stand accused of breaking one of society’s laws since justice requires there be a fair trial.

Unfortunately, under the Act, the Tribunals would appear to be markedly failing in this all-
important aspect. For example, the Human Rights Tribunal is not bound by the traditional rules
and procedures, established over more than 1000 years of our legal history, of weighing and
interpreting evidence — which procedure serves as a safeguard for both parties. Instead,
under Section 48.9 (1)of the Act, Tribunals shall act “informally and expeditiously.” Under
Section 48.9(2) and S.50, the Chairman may establish the rules of procedure governing the
Tribunal. That is, Tribunals are not bound by the legal standards of traditional fairness, such as
the presumption of innocence and the rule of law. Without these safeguards, the rights of the
accused can and have been ignored by Tribunals. This has been exacerbated by the fact that
those charged with human rights violations are required to establish their own innocence, often

at considerable expense, while the complainant's costs are underwritten by the Commission.
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Decisions are based on facts determined by the Commission’s own investigations. That is,
under Section 43(1), the Commission may designate a person as an investigator, who submits
a report of his/her findings to the Commission. A settlement may be recommended, which
means a sum of money must be paid by the accused complainant. In effect, the investigator
has pronounced guilt. If there is no settlement, then the Commission may institute an inquiry
(5.44 (3)(a)). If so, the Commission then actively assists the complainants in drafting a
complaint and collaborates with their lawyers during the Tribunal hearings in order to help them
win their case — leaving the hapless subject of the investigation without any assistance, except

that which he/she is able to muster on his/her own at his/her own expense.

Moreover, members of the Human Rights Tribunal, except those serving in the capacity of
chairperson and vice chairperson (under section 48.1(3)) need not be lawyers, but must,

pursuant to S.48.1(2) have experience, expertise and interest in and sensitivity to human rights.

In commenting on this particular provision, we are aware that three members of this Review
Panel are well known for their efforts in the human rights field. We trust, however, that our
comments will be received in the spirit in which they are given — namely, our deep concern for
the protection of human rights of all citizens in our country and a genuine wish that our present

system be strengthened and be made more effective, rather than diminished by a lack of

credibility.

The point to be made here is that the Act requires that Tribunal members must have
distinguished themselves in the human rights field. They, in fact, must have made a reputation

opposing the sort of things the people they are trying, have been accused of committing. In
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other words, Tribunal members are required to have a bias before they are allowed to sit on the

Tribunals.

Moreover, the Act ensures that those entrusted with human rights protections must be
advocates for human rights. As a result, members act in a partisan manner. This leaves the
defendant at a grave disadvantage when appearing before a Tribunal. These provisions, we
submit, undermines the credibility of the Tribunals and, at the same time, threatens the rights
and freedoms of Canadians. In shon, there is a double standard employed by Tribunals which
are supposed to serve as public watchdogs. Instead, such Tribunals are partisan enforcers. In
addition, Tribunal have a broad range of remedies set out under 5.53(1) of the Act, including a
penalty of up to $20,000 for damages. Such prerogatives are a powerful tool in the hands of
political appointees, who need not have legal training or expertise, but often have strong

personal views in regard to human rights violations.

Because of this inherent flaw in the Commission’s mandate, ill-considered decisions have

occurred. In this regard, we would like to submit two examples.

1. 1989 Tribunal Decision to Integrate Women in Combat Duty

In February 1989, a 3-member Human Rights Tribunal handed down a decision ordering the
Department of National Defence to integrate women into combat duty. The Tribunal’'s
conclusions ignored competent studies and the experience of other countries, which clearly
indicated that there were serious problems with the integration of women into combat positions

in the military. Instead, the Tribunal justified its decision, using ideology, rather than facts. Part
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of the judgement states:

... the Canadian Armed Forces held stereotypic views about women’s capacities
and capabilities and as a result, adopted paternalistic policies to give women
special, but not equal treatment.
At that time, the Associate Minister of National Defence was MP Mary Collins, who was also the
Minister Responsible For Women'’s Issues. Understandably, to maintain her credibility with her
(feminist) constituency, there was be no appeal of this decision to the courts. Consequently,

Canada was obliged to engage in feminist social engineering in our military, based on a

decision by the appointed, unaccountable and regrettably prejudiced Human Rights Tribunal.

It should be added here that ten years have now elapsed since the Human Rights Commission
decision. What was the result of integration of women into combat units? Today, women
compromise only 3.1% of the combat positions, up from 1% in 1989, and overall, women

comprise only 10.8% of the Canadian forces, up from 9.9% a decade ago.

Responding to these apparently dismal numbers, the Chief Commissioner for the Human Rights
Commission, Michelle Falardeau-Ramsay, stated the obvious in a letter to General Maurice

Baril, Chief of Defence Staff: “By any definition of full integration, the numbers demonstrate that

it has yet to be achieved.”

It should be pointed out that the military has indeed struggled valiantly to integrate women into
combat units during these past ten years. Moreover, even the small numbers of women who do
sign up for combat units are walking away from the job at a rate of 42% a year. This is an

expensive undertaking for the military and the taxpayer for so little return.
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We should like to emphasize that the point being made here is that we do not suggest women
shouldn’t be in the military — in fact, women can and do make exemplary contributions in many
specific areas. Yet, a Tribunal, with its own political agenda, removed from practical reality,
ignoring evidence to the contrary, ordered, on ideological grounds, a policy which has resulted
in a major expense for the taxpayer with almost no results. It is submitted that a more impartial
Tribunal would have looked at the facts, not political orthodoxy, to reach quite a different

conclusion.

2. Homosexual Rights

Currently, there is no more controversial issue in Canada than that of homosexual rights. Yet,
the Human Rights Commissions, because of their mandate (Part Il, S.27(e) and (h) of the Act)
which provides that the Commission may consider any suggestions and requests concerning
human rights from any source, etc., have become embroiled in the partisan, political issues of

homosexual rights.

An amendment to the federal Human Rights Act to provide protection on the grounds of sexual
orientation was passed by Parliament in May, 1996. However, prior to this amendment, the
Commission, without any mandate to do S0, accepted and acted on three complaints, even
though the Act required that complaints be dismissed if it was beyond the jurisdiction of the
Commission. Moreover, the Commission appeared to be prepared to pursue its partisan
interest in this issue, to harass those who have a different perspective. In doing so, the
Commission has curtailed free speech, contrary to Article 19 of the Universal Declaration of

Human Rights and S.2 of the Charter, which provide for freedom of opinion and expression and

REAL Women of Canada



SUBMISSION TO THE CANADIAN HUMAN RIGHTS ACT REVIEW PANEL 8

the right to include freedom to hold opinions without interference, and to seek, receive and

impart information and ideas through any media.

We can give no better example than our own organization’s experience with the Human Rights

Commission in regard to this issue.

On April 22, 1989, Ms. Michelle Falardeau-Ramsay, the current Commissioner of Human
Rights, in her then capacity as Deputy Chief Commissioner, Human Rights, stated on the CBC
National radio program, “The House”, that REAL Women was “spreading lies” and “encouraging
discrimination” with regard to homosexuals, and that REAL Women’s material constituted “hate
literature”. Ms. Falardeau-Ramsay then suggested that homosexual groups should take legal
action against our organization. In spite of Ms. Falardeau-Ramsay’s urging, homosexuals did
not do so, for one clear reason - there is (and was) absolutely nothing in our material that is
legally objectionable. Ms. Falardeau-Ramsay, as a lawyer, knew or should have known this.
Instead, using her position as Deputy-Commissioner of the Human Rights Commission,
she attempted to intimidate and damage the reputation of an organization, which held a
different position on the issue. Our organization was participating in the democratic process on
a matter of public policy, to which the Commission, as represented by Ms. Falardeau-Ramsay,
took exception. Just who was “spreading lies” and “encouraging discrimination”? Such is the

“impartiality” of the Human Rights Commission.

It is significant that Ms. Falardeau-Ramsay's attack on REAL women occurred at a time when
the federal Human Rights Act did not include jurisdiction over homosexual issues (protection on

the grounds of sexual orientation).
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One can conclude from this, that the pursuit of equality by the Human Rights Commission has
led to an increasing sacrifice of our fundamental freedoms. As stated in the words of
journalist, Ted Byfield, in regard to Human Rights Commissions, (Western Report, June 7,
1993) Human Rights Commissions.... “shall have a tolerant society even if they have to throw

most of the citizens in jail to get it.”

We would like to conclude our presentation by stating that, the federal Human Rights Act is, at

present, not serving the public. This Act not only encourages, but requires partisan and biased

contradictions to the democratic processes, which strikes at the heart of our democracy.

Although Human Rights Legislation in itself is necessary and important to protect the basic
human rights of Canadians, the Human Rights Commission, established supposedly to enforce
human rights, is another matter. If the problems in regard to the Commissions are not rectified,
the Commissions should be abolished entirely, and human rights issues should be addressed
directly by the courts. In this way all parties will have a better chance of being treated with

impartiality and fairness.
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